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COURT RESUMES ON 14 DECEMBER 2016 (at 10:31)  

COURT:  Yes? 

MR VAN DER VIJVER:  Thank you, M'Lady, Learned Assessor.  

I  don’t  intend to be . . . ( intervent ion)  

MR BOOTH:  M'Lady, sorry,  before my col league proceeds, 5 

may I  just  hand up a bundle of  the defence’s heads.  I  know 

everyth ing has been e -mai led,  but  just  maybe for 

completeness,  could I  hand up the defence’s heads of  

argument?  Thank you.  Sorry,  Mr Van der Vi jver.  

MR VAN DER VIJVER:  For a moment there I  thought there 10 

was an appl icat ion for reopening!  (Laughter).  

COURT:  I  wi l l  cancel our Christmas celebrat ion if  that  be the 

case!  

MR VAN DER VIJVER ADDRESSES COURT :   M’Lady and 

Learned Assessor, I  don’t  intend to be very long.  The Court 15 

has been in possession of  my heads for exact ly one month 

now, and I  just  wish to h ighl ight  certain of  the aspects that  I ’ve 

touched on in my heads of  argument.   May I  just  say r ight  in 

the beginning that I ’m not going to ta lk about the credib i l i ty of  

the State witnesses, because my submission is that  with the 20 

except ion of  Ms Pietersen, no cr i t ic ism can be level led against 

the other State witnesses as far as their  credib i l i ty are 

concerned.   And if  there is one specif ic person or persons that 

the Court  would l ike to hear me on, I ’m more than welcome 

then to d iscuss i t ,  but  at  th is stage I ’ l l  leave i t  at  that , I ’m not 25 
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going to take the evidence of  Ms Pietersen any further,  I  wi l l  

concede that  she was an except ional ly poor witness as far as 

her evidence is concerned.  

 Now I ’ve started of f  in my heads of  argument by referr ing  

to the re levant case law, which I  th ink is of  interest  and of  a id 5 

to the Court  in coming to a conclusion in th is matter.   I ’m not 

going to report a l l  the ( indist inct) ,  but  what I  would l ike to say 

in essence is that  the evidence must not  be broken up in l i t t le 

body parts so to speak, and having looked at my learned 

f r iend’s heads of argument,  I  th ink that ’s exact ly what the 10 

defence is doing on most of  the issues.  I f  one breaks i t  up in 

l i t t le  body parts and you view i t  in  isolat ion and you level  

cr i t ic ism, that is not  the test .   We are deal ing here with 

c ircumstant ia l  evidence and I would l ike and urge the Court,  

wi th respect,  to have an hol ist ic view  of  the evidence in th is 15 

matter.   That is the f i rst  point  I  want to make as far as the 

case law is concerned.  And I  wi l l  point  out ,  as I  d iscuss the 

var ious issues in that  evidence, as to how one can fa l l  in to 

that  t rap, and I specif ical ly want to refer to the vehic le later 

one, where one looks at  evidence in isolat ion and not 20 

hol ist ical ly.  

 The other importan t  fact that  I  want to stress as far as 

the case law is concerned, is that  when we ta lk about beyond 

reasonable doubt, I  mean we ta lk about i t  every day,  and i t ’s 

ment ioned every day in court ,  and somet imes one forgets that 25 
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i t ’s  not  an impossib le onus that ’ s on the State of  beyond al l  

doubt,  i t ’s  beyond reasonable doubt.   The cr iminal just ice 

system wi l l  fa l l  in to d isrespect i f  a court  should adopt an 

approach of  beyond al l  doubt.  And as I ment ioned on page 3, 

paragraph 8 of  my heads of  argument,  there is n o obl igat ion 5 

upon the prosecut ion to c lose every avenue of  escape that 

might be said to be open to an accused.  That is something 

which becomes very re levant i f  one considers the evidence of , 

in part icular,  Mr Atkinson, as to a l l  the possib i l i t ies that he has 

proposed is possible in th is matter.  10 

 Then another important aspect as far as the case law is 

concerned, is the r ight  to remain si lent .   Now I ’m with my 

learned f r iend, with h is interpretat ion of  the case law.  The fact 

that  an accused does not test i fy ,  does not equal gui l t ,  that ’s 

not  the test .   Al l  I ’m saying and what the Const i tut ional Court 15 

has conf i rmed in the Boesak matter and in the Thebus matter,  

is that  you make informed decis ions during the presentat ion of  

your case, and if  you then make a dec is ion not to test i fy,  i t  

could have certa in consequences for an accused.  No negat ive 

inference is drawn f rom the fact  that  an accused is not 20 

test i fying,  nor,  as I  said, does i t  mean that because he is not 

saying anything,  i t  wi l l  now mean that  he must be found gui l ty.   

But i f  there is evidence, l ike in th is part icular matter,  when we 

had a 174 appl icat ion and the Court  said wel l  the Court  is of  

the view there is a case to answer,  and the case is not 25 
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answered, or not suf f ic ient ly answered, i t  may have certa in 

consequences.  

 May I  start  of f  wi th what I  th ink is the departure point in 

th is whole matter and i t ’s  obviously EXHIBIT 2, the video 

footage.  Now the Court has invi ted me the day before 5 

yesterday,  to say wel l  see i f  there’s perhaps more case law on 

th is point  as to the t rustworth iness of  the video.  I ’ve done 

that ,  unfortunately I  was not able to f ind anything other than 

what was already said in the  Mdlongwa case, the Supreme 

Court  of  Appeal case, and the case that  the State is re lying on 10 

in th is part icular instance.  May I  perhaps just  at  this point 

a lso just  te l l  the Court  that  incorporated in my argument must 

be everyth ing that  was said up unt i l  now, a l l  the appl icat ions 

for the authent ic i ty,  reopening of  the case etcetera,  I ’m not -  I  

d idn’ t  repeat i t  in my heads of  argument,  so I  would request 15 

the Court  to read that in conjunct ion with my main heads of  

argument.  

 I f  one looks at  the Mdlongwa case, to which I  have 

referred previously,  i t  is  absolute ly to the point as far as the 

authent ic i ty and the or iginal i ty of  the video footage is 20 

concerned.  The Court  is aware that  one of  the at tacks in that 

case was the fact  that  i t  was said that  the video footage of  the 

robbery was not the or iginal ,  and we al l  know that  the court 

referred to  ( indist inct)  was a wi tness in that  part icular matter, 

where the court  says at  paragraph 16:  25 
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“He downloaded the informat ion which he was solely 

authorised to do…” 

The same as De Wet:  

“… for the pol ice to pr int  video st i l ls…”  

Which Basson later on did:  5 

“… of  what occurred in the  bank robbery and handed the 

footage over to Inspector Ahmed.”  

Then later on,  paragraph 22, the court  then deals with the 

chal lenge and the court  says that :  

“Vi l joen test i f ied that  each branch had i ts own hard 10 

dr ive.”  

From which the video footage images on which the appel lant 

and his co-accused were captured, were downloaded:  

“There can, therefore,  be no quest ion that  the video 

footage was or ig inal  and, therefore,  const i tuted real  15 

evidence.”  

There is no suggest ion whatsoever by the SCA  that  because 

the hard dr ive was not secured, because the footage was 

downloaded f rom the hard dr ive,  that  i t  compromises the 

or iginal i ty and the authent ic i ty of  the video footage.   But then 20 

the court  further -  i t  goes further, where the court says in 

paragraph 23, he dealt  wi th the evidence and he says:  

“ In my view no tampering took place with the video 

footage, consequent ly there appears to be no reason to 

re ject  the authentic i ty and the or iginal i ty of  the video 25 
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footage downloaded by Vi l joen f rom the survei l lance 

cameras insta l led at  the bank.”  

In other words i f  we want to get  to the matter under 

d iscussion.   The f i rst  leg is that  the fact  that  the hard dr ive 

was not secured, is no stumbl ing block in the Court  f inding that 5 

the mater ia l  is  or iginal  and authent ic.   Secondly,  obvi ously the 

Court  wi l l  have to look at  the evidence, how i t  was done, look 

at  the evidence of  part icular ly Basson, De Wet and Warrant 

Off ice Smith,  to determine the second leg whether there was 

any tampering.   But,  M'Lady, Learned Assessor,  the State even 10 

went a b i t  further in th is matter and we secured the expert 

opin ion of  Warrant Off icer Zimmerman, where he actual ly 

performed an authent ic i ty test  on the video footage.  So i t  went 

beyond what was required by the SCA in th is part icular matter.  

And even though Zimmerman made a few concessions,  the one 15 

th ing of  h is evidence that  he was adamant,  was that  he could 

not  f ind any,  any evidence that  there was any tampering or 

a l ter ing of  the video footage.  

 But let ’s now look at  the evidence of  the persons that 

were involved in securing the video footage.  We know f rom - 20 

and the Court  wi l l  see f rom my learned f r iend’s heads of  

argument,  that  ment ion is made that Maureen de Wet,  that  her 

memory is not  very good .  M’Lady, Learned Assessor,  I ’ve said 

th is before and I  want to repeat myself ,  you real ly don’t  need 

to be a rocket scient ist  to remember what you saw in th is 25 
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part icular c l ip,  i f  I  can cal l  i t  that .  A vehic le pul led up.  A 

person got out  of  the vehic le and walked across the street ,  of f  

screen for 23 seconds, then the assault  started.  Two 

bodyguards appear in the background, not  bodyguards, 

securi ty guards appeared in the background.  The person 5 

walked back to the car and drove of f .   That is a l l .   This is not  a 

long dragged out scene with d i f ferent ro le p layers etcetera,  i t ’s  

a very,  very s imple and uncompl icated scene.   

So if  Maureen de Wet says that what she saw that 

morning,  remember a report  was made to her that an incident 10 

took place, so she played the footage, she rewind (s ic) and 

then she saw, she actual l y came across what was reported to 

her.   And the fact  that  she could rewind , we wi l l  remember 

f rom the gent leman, I  can’t  remember h is name now, who said 

the fact  that  he could rewind, is a lso an indicat ion that  i t  was 15 

st i l l  on the hard dr ive and i t  was the or iginal  footage.  So she 

came across and she saw what th is whole fuss was al l  about in 

the report  that was made to her,  and that ’s what she pointed 

out to Basson.  And Basson didn’ t  stop downloading the 

moment the person got back into the car, i t  cont in ued wel l 20 

af ter that.   So in tota l  we had video footage, a l though the 

incident i tself  is  only about s ix minutes long, we have a tota l 

per iod of  video footage of  approximately two hours.  

 The fact  that  Basson kept the master copy for 

approximately,  I  think,  three or four days in h is of f ice before i t  25 
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was put in to the SAP13, the fact  that  Warrant Off icer Smith 

kept i t  in  h is of f ice for wel l  over  a year in h is docket,  before i t  

was handed in when the matter was going on t r ia l ,  there may 

be cr i t ic ism.  In h indsight  one might say wel l  in  future don’t  do 

i t  l ike that ,  you know, I  mean you could compromise the 5 

mater ia l .   But there’s no evidence that  i t  was compromised.  

And I  said in my heads of  argument,  referr ing to the Sauls 

matter,  that  i t  has been said more tha n once that  the exercise 

of  caut ion must not  be al lowed to d isplace the exercise of  

common sense.  And that ’s exact ly my point .   The point is 10 

being made that  the fact  that  i t  was now for a couple of  days in 

Basson’s of f ice,  which he shared with col leagues,  why would 

they go and tamper,  what d id they do, d id they include 

somebody, d id they exclude somebody, d id they delete 

somebody, why would Basson do anything in that  manner,  why 15 

would Smith.   In any event,  I  mean the evidence is c lear that 

the forensic bag was opened here in court  when the footage 

was sent to the laboratory for Zimmerman to perform his test .  

 There’s no evidence whatsoever that  the pol ice or 

anybody else had any interest  in th is matter.   They didn’ t  even 20 

know at  that  stage as to who th is ca r belongs to.   I t ’s  only 

when they went to Porsche, that th ings started to fa l l  in to 

p lace.  And again I  come back to the credib i l i ty ,  I  mean i t  

cannot be said that  Basson and Smith,  in part icular,  and then 

perhaps Maureen de Wet, who also worked with th is ,  that  they 25 
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- they were not tel l ing the t ruth as to how they went about in 

securing and downloading the video footage.  The point is a lso 

made in my learned f r iend’s heads of  argument that  but  there 

were other f i les, i t ’s  an abbreviat ion,  I  can’t  qui te rem ember 

what,  JPEG f i les or something,  that  was added and that 5 

compromises the or iginal i ty and the authent ic i ty,  but  those are 

the f i les,  I  mean Basson expla ined, that  he makes l i t t le f i les to 

produce his st i l l  photos.   So there was an explanat ion for that .   

But the point  I  want to make, M'Lady, Learned Assessor, 

is that Basson said that  what was downloaded on his laptop, 10 

because remember there was also th is d iscussion as to how 

dates have changed, and Basson said wel l  what is on my 

laptop is exact ly st i l l  the same of  what was downloaded at 

Stockyard and Tol lgate in terms of  dates,  everyth ing.   I t ’s  t rue, 

he couldn’ t  give an explanat ion,  he said wel l  that  is qui te 15 

pecul iar that  the dates,  every t ime i t  downloads, i t  seems the 

dates start  to change.   And i t ’s  not surpr is ing that  both De Wet 

and Basson said that  what they saw herein,  what was shown to 

them when EXHIBIT 2 was viewed here in court ,  that that  is 

exact ly what they saw and that  they could st i l l  remember.    20 

 I t  is ,  therefore,  my submission, as far as E XHIBIT 2 is 

concerned, that  there’s nothing in the State’s evidence that 

can cast  doubt on the authent ic i ty.   And I  want to again 

emphasise,  having regard to what the SCA has said,  the State 

has even gone beyond that,  walked the extra mi le,  by having 25 
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the mater ia l  tested by a laboratory.   Now we know f rom 

Atkinson’s evidence that  he hasn’t  tested the mater ia l and he 

has conf i rmed that was not h is mandate.   He said he was here 

to look af ter procedures that  were fo l lowed.  So the cr i t ic ism in 

paragraph 30 of  page 10 of  my learned f r iend’s heads of  5 

argument,  where  he says that  the State provided defence with 

a d isk that  was not a t rue copy of  the master d isk,  and th is 

heeded the evaluat ion thereof  by the defence as the date and 

t ime and informat ion was incorrect .   The point  I  want to make 

is that  according to Atkinson’s evidence, that  was never -  ja,  10 

I ’m referr ing now to my learned f r iend’s heads of  argument  

page 10, paragraph 30.  

COURT:  Right .  

MR VAN DER VIJVER:  That was never Atkinson’s mandate in 

any event.   The Court  has made an inter im rul ing as to the 15 

admissib i l i ty of  EXHIBIT 2,  at  the end of  a t r ia l -with in-a-t r ia l ,  

as wel l  as at  the end of  the State’s case.  I t  is  correct  that  a 

court  may, and I  refer to a very o ld case, but  i t ’s  a case that  is 

st i l l  being referred to even by the Const i tut ional Court  as 

recent ly as 2010, Meyer v Meyer  1948 (1) SA 484 and i t  was a 20 

Transvaal decis ion as i t  was cal led then , and which says that:  

“The inter locutory order can be amended in the course of  

the t r ia l ,  i f  the facts upon which i t  was based change, or 

are seen in a d if ferent  l ight . ”  

My submission with respect,  M'Lady, Learned Assessor,  is that 25 
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can one real ly say that  the facts upon which i t  was based have 

changed.  Remember the defence did not,  in their  case, 

present any evidence whatsoever on the authentic i ty or 

or iginal i ty of  the video footage.  Again,  the closest  i t  came was 

perhaps with De Swardt ,  but again referr ing to procedures,  but 5 

there was no expert  evidence led by the defence, the State 

submits with respect,  that  one could possib ly consider having 

an inf luence or change the facts upon which th is Court  has 

made, on two occasions during the course of  this t r ia l ,  

in ter locutory orders that the EXHIBIT 2 is a l lowed.  10 

 The second leg,  can one say that  the Court can no w see 

i t  in  a d if ferent  l ight?  My submission in that  regard is exact ly 

the same as on the f i rst  leg,  with respect.    So there’s 

absolute ly nothing which I  can even suggest that  the Court  can 

now, at  the end, say wel l  th ings have now changed in my 15 

inter locutory order,  there’s no reason why the Court  cannot 

make the inter locutory order a f inal  order and submit  EXHIBIT 

2 in to the pool of  evidence.  

 I f  one then accepts that  the EXHIBIT 2 is now before the 

Court  to consider,  what f lows f rom EXHIBIT 2,  what inf erences 20 

can be drawn f rom EXHIBIT 2.   The f i rst  point  I  make in my 

heads of  argument,  is the quest ion is whether the dr iver and 

the kicker is the same person.  Now I ’m not going to repeat 

everyth ing that  Mr Atkinson has said in th is regard,  the fact 

that  the dr iver appears of f  screen and you cannot say that  the 25 
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person that  comes back is then the dr iver.   This is now, let ’s 

cal led i t  an unknown th ird person.  Even Mr Atkinson had to 

concede that the fact  that the vehic le stopped almost in the 

middle of  the s treet ,  the fact  the person purposeful ly walked 

across the street , could  be construed as a person that  ha s 5 

now, f i rst  of  a l l ,  found what he was looking for and secondly,  i t  

could a lso be indicat ive of  a person that  is cross, that  is angry.  

 I  make the point  that  a l though we have video footage of  

two hours,  there are only s ix persons, and I  know the 

argument,  ja,  but  there were other cameras etcetera,  etcetera, 10 

but again one must look at  the probabi l i t ies.   There were in 

tota l  only s ix persons vis ib le on the footage, of  which the 

guards can be ruled out.   In the end we are lef t  wi th the 

unknown female,  the deceased and the accused, which the 

State a l leges is the accused.  I t ’s  c lear f rom the footage who 15 

the aggressor was.   The proposal by Mr Atkinson that  othe r 

people could have been involved that  were of f  screen, the 

proposal that  the kicker,  let ’s cal l  h im now for the sake of  

argument the kicker,  was running away f rom people, so was 

the deceased, I  make the point  in my heads of  argument,  I  20 

th ink i t ’s  h ighly,  h ighly,  h ighly improbable and actual ly 

farfetched that  none of  those people,  one or two or how many 

there might have been, that  they never appear on camera.  

 And everybody that  was there,  incidental ly,  and I ’m not 

referr ing to the two securi ty guards,  they  al l  le f t  in  the same 25 
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direct ion walking down to, I  don’t  know whether that ’s Searle 

Street ,  but  they al l  walked past  the Tol lgate gate,  th is unknown 

female,  the other unknown gent leman, who , in any event lef t  

the scene about three minutes before the vehic l e actual ly 

stopped in Ravenscraig Road, they al l  le f t  in  that  d irect ion.  5 

That might be a coincidence, but the fact  remains that  what 

happened to a l l  these other people that we are now - are 

asking to consider as possib i l i t ies,  none of  those people.   And 

even i f  the accused, or the kicker then, was running away f rom 

some unknown assai lants of f  screen, i t  just  doesn’t  make 10 

sense that  the moment he managed to stop,  he turned around 

and immediately s tarted his at tack on the deceased.  Hardly 

what you would  expect f rom somebody that  has now just  ran 

(s ic) for h is l i fe.   So i t ’s  c lear that the person that  came on 

screen was going for the deceased, that ’s the person that  he 15 

wanted to assault  and, in fact ,  then assaulted.  

 This dr iver,  k icker,  i t ’s  a lso signi f icant  that  i f  one looks at 

the video footage, that the moment you see the two securi ty 

guards enter the screen at  the gate,  that ’s when th is person is 

walking back to h is car,  because i t ’s  c lear that  he then 20 

becomes aware of  the presence of  other people.   Right  at  that 

point you see the two guards appearing and then the person 

walked back to h is car.   I f  the kicker was a dif ferent person, 

what happened to the kicker?  The interact ion between th is 

unknown female is,  funny enough, with the dr iver of  the car.  25 
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She walks up to the dr iver of  the car when he got into h is 

vehic le ,  lost  a l l  in terest  in her partner in cr ime i f  the kicker 

was somebody else.   This is the person that  she walked up to, 

br ief  d iscussion and then she lef t .   She even went back and 

she pul led the deceased a bi t  further up the pavement.   This 5 

unknown kicker is  nowhere to be seen, because there is no 

such a person.  The dr iver and the kicker is the same person.   

In other words,  M'Lady, Learned Assessor,  i t ’s  so improbable 

that  the cameras would not  have picked up, again at  any 

stage, the missing person, then i t  real ly deserves no further 10 

discussion.   So the dr iver goes of f  screen, he stays of f  screen, 

we see an assault ,  the deceased is,  by a l l  accounts,  dead .  

The two securi ty guards appear.   The dr i ver walked back to h is 

car.  He now suddenly appears and he goes back to h is car.    

The car,  now we know that  there was no -  i t  was never 15 

put to any witness that  the car in the footage is not  that  of  the 

accused.  The evidence in that regard ,  as the defence 

r ight fu l ly ent i t led to,  was tested,  but  i t  was never put  to a 

witness that that is not  the car of  the accused.  And 

surpr is ingly Atkinson, on a question by myself  in cross -20 

examinat ion,  said wel l  I  never -  we never d isputed the fact  that 

that  was the car o f  the accused, that was Atkinson’s evidence.  

Now we know what was said about the cr i t ic ism, about 

Steynfaardt ’s ident i f icat ion of  the vehic le,  and as I  said at  the 

stage when we dealt  wi th the 174 appl icat ion,  one can even 25 
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take Steynfaardt ’s evidence out of the equat ion.   The fact 

remains is that,  Smith went to Porsche, because they then 

real ised in d iscussion between him and Mi les,  that  th is is a 

Porsche, that ’s why they went to Porsche.   And we know that 

they must have been given informat ion at  Porsche, because 5 

then they immediately approached a magistrate and a 

prosecutor to get  a Sect ion 205 subpoena, to get  the detai ls of  

the vehic le,  the invoice etcetera f rom Porsche, because 

Porsche said they would not  give that  without a subpoena.  

 So Smith got  the informat ion.   Somebody must have 10 

given him the informat ion, and Smith ’s evidence and 

Steynfaardt ’s evidence is very c lear  in th is instance that  they 

gave him the informat ion.   But that ’s not  the only point that  the 

State is re lying on to say wel l  the car i n EXHIBIT 2 is that  of  

the accused.  We’ve got the Tracker records.   And we know 15 

f rom, EXHIBIT, I  th ink i t ’s  CC, where a minute between the 

part ies were draf ted and entered in to evidence, is that  the 

re l iabi l i ty of  the Tracker records were admitted by the  defence 

in terms of  t ime and posi t ion.  Now we know that  there were 

later on a bi t  of  confusion and back paddl ing so to speak, as to 20 

the accuracy,  I ’m not going to deal with Speed’s evidence and 

Roux’s evidence in th is regard,  I  mean Roux has placed - Roux 

has worked with equipment that  is accurate to two cent imetres 

and he has even placed the car and the deceased’s body 

closer than what Speed did.  25 
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 Now we know f rom Pretor ius,  who was cal led by the 

defence, we know at  least  f rom his evidence, that  i t  was, in 

fact ,  the Porsche that  was parked in that street.   He said when 

the car pul led up, a l l  he could say i t ’s  a sports car,  but he said 

when the car pul led away he could see i t ’s  a Porsche and he 5 

went as far as to say you could then see i t ’s  a 911 

. . . ( intervent ion) 

COURT:  Who is th is? 

MR VAN DER VIJVER:  Pretor ius, who was cal led by the 

defence. 10 

COURT:  Yes. 

MR VAN DER VIJVER:  So i t  seems everybody is on the same 

page as to i t  was a Porsche in Ravenscraig Road.  So now we 

have a Porsche which the defence’s witness has conceded and 

agreed with.   We have a number that  was given to the pol ice 15 

by the one securi ty guard,  and al though there is now th is 

d ispute as to whether what was -  everyth ing that  was wri t ten 

on that  note,  the fact  remains that he was given a n umber 911 

and the securi ty guard says “2”,  and then I  don’t  know whether 

i t  was MP or WP.  But we also know f rom Smith ’s evidence 20 

there is not  a 9112, but  there’s a 911Z and that is the vehic le 

of  the accused, which happens to be a Porsche and then we 

have the addit ional informat ion and evidence of  the Tracker 

records.   Can there be any doubt,  M'Lady, Learned Assessor, 

that  the vehic le that  was in Ravenscraig Road at  the re levant 25 
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t ime, is that  of  the accused?  And remember with the request 

for further part iculars,  the State is re lying on the t ime of  the 

Tracker records.  

 Br ief ly Dr L iebenberg,  the cr i t ic ism against  (s ic),  and I ’m 

sure my learned fr iend wi l l  e laborate on that ,  he makes the 5 

point  somewhere in h is notes that ,  he refers to an extract  in 

her evidence where she has conceded that  the deceased could 

have been dead or dying when she stumbled on screen, but 

that ’s not  ent i re ly t rue,  or that ’s half  of  the story,  let  me rather 

put  i t  l ike that .   I  just  want to get to the -  i f  the Court  wi l l  just 10 

bear with me, ja,  i t ’s  on page 22, paragraph 74 of  my learned 

f r iend’s heads of  argument, where he says that :  

“Dr L iebenberg conf i rmed th is during test imony by 

conceding that the deceased could have been already 

dead.”  15 

And then he refers to page 269, l ine 5 and l i ne 15.   But that ’s 

only hal f  of  the story.   The Court  wi l l  recal l  that  in re -

examinat ion she was shown the footage again.   She was 

in i t ia l ly re luctant  to look at  the footage, because of  the 

gruesome at tack.   And then af ter she had viewed i t ,  on page 20 

276, l ine 24 and further,  she said wel l  she forgot that  for a 

moment,  and she said i t ’s  c lear that  the movement by the 

deceased trying to get  up in a crouching posi t ion, i t ’s  c lear 

that  the deceased was not dead when she stumbled on to the 

screen. 25 
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 Dr L iebenberg,  what is important  of  her evidence, is that 

everyth ing that  is seen on screen, is compat ib le with her 

f inding and with her -  the f inding in her report in terms of  the 

cause of  death,  as wel l  as the in jur ies sustained.   The fact  that 

the deceased might have been at tacked of f  screen, again the 5 

State submits i t ’s  h ighly improbable for the fo l lowing reasons, 

i t ’s  c lear that  the deceased was running away, she was ei ther 

f lung or she was trying to run away f rom the accused when she 

came on screen, that ’s why she  fe l l  down.  So she seemed to 

be very much al ive at that stage.  The fact  that  the point is 10 

also made in my learned f r iend’s argument,  that  the fact  that 

L iebenberg says that  there are no defensive in jur ies ,  wel l  i t ’s  

c lear why there are no defensive in jur ies,  the Court  could see 

that , just looking at  the video one could see why there are no 

defensive in jur ies.   The moment she fe l l  to the ground, she 15 

t r ied to come up in a crouching posit ion and then the accused 

immediately gave her the f i rst k ick and that ’s  when she fe l l  

down.  She was never in a posi t ion,  even to at tempt, to defend 

herself .   She had no opportuni ty.  

 The second point as far as the possib le inf l ic t ing of  20 

in jur ies of f  screen.  The unknown female,  i t ’s  correct  on screen 

one sees that  she gives,  what I  would cal l ,  l ike three si l ly 

b lows, i t  a lmost seems l ike she’s t rying to te l l  her,  you know, 

come on work with us,  something to that  ef fect .   The aggressor 

throughout was the kicker,  which the State a l leges is the 25 
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accused.  The absence of  DNA, the point  the State is making 

that  even Mrs Van der Westhuizen who was cal led on behalf  of  

the accused, could not  take th is matter any further.   She said 

there’s a range of  possib i l i ty why one would not  f ind DNA, t ime 

lapse etcetera,  etcetera.   And I  refer to page 2060, l ine 5 and 5 

l ine 20 of  her evidence, where she made a simi lar concession,  

namely that the absence of  any DNA traces of  the deceased in 

the vehic le of  the accused, does not mean i t ’s  the only 

reasonable inference that  the perpetrator  d id not  leave the 

scene in the car of  the accused, that ’s the concession that  she 10 

made.  She further test i f ied on page 2065, l ine 12,  that  not  in 

a l l  instances would there be a t ransfer of  DNA and then she 

concluded, that ’s the end of  her report ,  she concluded that  the  

DNA, the gradat ion(?) of  the DNA would have occurred due to 

the t ime lapse.  I t ’s  not  the State that  says th is,  th is is the 15 

defence witness.  

 Now the quest ion remains,  is  the dr iver /k icker,  the 

accused?  Again I  say that  there was no evidence whatsoever 

that  the vehic le in the footage is not that  of  the accused.  I ’ve 

made my submissions as to why I  say the Court  can f ind 20 

beyond reasonable doubt that  the car in the footage is that  of  

the accused.   We also have no evidence whatsoever as to the 

whereabouts of  the accused at  the re levant t ime.  There’s no 

al ib i  or anything.   I t ’s  correct  that  the accused says in EXHIBIT 

KK, when quest ioned by the invest igat ing of f icer as to h is 25 



MR VAN DER VIJVER 
S S 0 3 / 2 0 1 4  

 ADDRESS 

 

14.12.2016/10:31-11:45/BW / . . .  

2247 

whereabouts between the hours of  two and three on the 

morning of  14 Apri l ,  they say that  he cannot remember.   But as 

I ’ve said in earl ier  heads of  argument,  one cannot necessari ly 

( indist inct)  that  as proof that  the accused did not  know or 

couldn’ t  remember.   That could be a very convenient answer to 5 

a very st icky quest ion.    

Now i f  that  is the fact  that  the Court  is sat isf ied that ’s his 

vehic le,  there’s no explanat ion as to h is whereabouts,  the 

point  and the submission that  the States wants to make is that 

-  or ask the quest ion,  is i t  an unreasonable inference to draw 10 

that  the owner of  a  car would have been the dr iver?  And now 

we got where there was the evidence of  -  to reopen the 

defence’s case, and let  me f i rst  deal with the vehic le and the 

evidence of  Landman.  I ’ve compi led supplementary heads of  

argument,  very short  on Dr Zabow’ and  Mr Landman’s 15 

evidence.   I ’m not going to repeat myself  as to my 

submissions,  as to the inadmissib i l i ty of  Landman’s evidence.  

I  make the point ,  when I  considered the posi t ion again,  when I 

draf ted these supplementary heads, I  make the point  that 

Landman’s evidence, one can actually v iew i t  as to purport  to 20 

be simi lar facts,  and I  wi l l  expla in  to the Court  why I  say 

purports to be simi lar facts.  

 We have no evidence whatsoever as to who drove the 

vehic le of  the accused on the morning of  14 Apri l .   I f  there  was 

evidence that  the vehic le was dr iven by somebody else and 25 
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Landman was called to say that  because the vehic le was 

dr iven in 2012 by myself ,  a l though not the Porsche, a Volvo, 

and early in 2013 by Sheldon, as proof  that  the vehic le was 

then dr iven by somebody else in Apri l  2013, that would have 

amounted to s imi lar fact  evidence, which is inadmissib le for 5 

obvious reasons.   The fact  that  the vehic le was dr iven by 

someone else at  some other t ime, cannot ever prove that  the 

vehic le was dr iven on that  fatefu l  morning.   But we have no 

evidence whatsoever that  the vehic le was, in fact ,  dr iven by 

somebody else on 14 Apri l .   So what is the evidence of  10 

Landman?  I t ’s  absolute ly in a vacuum, that ’s a l l  i t  is .   Total ly,  

tota l ly,  tota l ly,  and I  cannot stress th is more ,  i r re levant.  

Total ly i r re levant.  

 But i f  the Court might perhaps consider Landman’s 

evidence, let  me make the fo l lowing submissions.   We have 15 

evidence that  there was, i t  looks l ike a part icular arrangement  

at  Shimmy’s Beach Club and the Grand, where cl i ents are 

somet imes dr iven home when they’ re intoxicated.  We know 

f rom the Tracker records,  we know from the bank statements 

of  the accused, which he is a lso re lying on to prove that  a lot 20 

of  money was spent at  The Lounge in Guguletu,  that  he was 

there on the evening f rom about e ight  o ’c lock on 13 Apri l  t i l l  

af ter twelve o’c lock on the morning of  the 14 t h .   That ’s where 

his credi t  card was used, that ’s where the Tracker show that 

the vehic le was -  the igni t ion was of f  for about four hours.   So 25 
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we have no ev idence that  there was a simi lar arrangement at 

The Lounge.  What ’s the use of  coming to te l l  us what the 

Shimmy’s and the Grand are doing for their  c l ients.   That ’s the 

one point.  

 The second point ,  i f  one looks at  the Tracker records, 5 

EXHIBIT BB, when the vehic le lef t  the lounge, i t  drove f i rst  to 

Woodstock.   Interest ing enough i t  stops at  two places in 

Woodstock br ief ly,  two minutes and three minutes in 

Woodstock,  one can only imagine why.  Then i t  drove of f  

through Rugby, Mi lnerton ,  coming back and i t  goes up to 10 

Vredehoek, where Landman has also conf i rmed where the 

accused stays.   Then i t ’s  stat ionary for an hour and nine 

minutes.   Then i t  drove down to Ravenscraig Road where the 

incident took place.  Hardly what you would expect f rom 

somebody taking the accused home, i f  he was, in fact,  taken 15 

home.  There’s no such evidence.  But I ’m just  surmising,  I ’m 

just  p laying along to a l l  th is possib i l i t ies that  was now - seem 

to be introduced through Landman’s evidence.  There is 

absolute ly no evidence whatsoever to even begin to consider, 

because what the Court  is now being asked, is that  the fact 20 

that  Landman and Sheldon has dr iven him at  some occasions, 

the Court  cannot ru le out  the possib i l i ty that  he was dr iven by 

somebody else on the morning of  the 14 t h .  

 I f  that  was, in fact ,  the case, what would one have 

expected f rom the accused, i f  th is whole th ing was brought to 25 
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his at tent ion that your car was seen in Ravenscraig Road 

where a woman was murdered, and you know I  have th is 

propensity to get  intoxicated and t hen people must dr ive me 

home, I  would have turned th is whole Peninsula upside down 

to f ind out who the heck was dr iving my vehicle on that 5 

part icular morning.   I t ’s  only af ter the case was closed that 

Landman was coming forward and giv ing th is absolute ly 

i rre levant,  i r re levant evidence.  

 Dr Zabow.  M'Lady, with respect,  the Court  has made a 

remark when I  objected to say that  the fact  that  the Law of  10 

Evidence says wel l ,  as a general  ru le an expert  cannot refer to 

test imony of  other people that has not test i f ied,  except when 

you refer to textbook, and the Court  says wel l  the fact  that  i t  

says general ,  means there is a lot  of  -  or there may be 

except ions.   That’s the point,  M'Lady, with respect, there’s 15 

only th is one except ion.   There’s only th is one except ion .   You 

can never ever -  Zabow cannot base h is evidence on what he 

was to ld by a witness who hasn’t  test i f ied.   And I  mean 

Dr Zabow has r ight fu l ly conceded that ,  when I  asked him that  - 

he ment ioned that  he couldn’ t  jog his memory,  and I said but  i f  20 

he has taken an informed decis ion,  wel l  I  wi l l  st ick to my story,  

I  cannot remember,  nobody wi l l  move me on that  view, you 

must concede that that  is a lso possib le,  and then he answered 

on page 2169, on top:  

“ I ’d be completely in appropriate not  to suggest that  i sn’ t  25 



MR VAN DER VIJVER 
S S 0 3 / 2 0 1 4  

 ADDRESS 

 

14.12.2016/10:31-11:45/BW / . . .  

2251 

possib le.”  

That ’s Dr Zabow’s evidence.  And again i f  the Court should 

consider Dr Zabow’s evidence as to the reason why the 

accused was not cal led as a witness to say wel l  he simply 

cannot recal l ,  the accused got a lot  -  there’s a lot  that  he could 5 

have test i f ied about.   He could have to ld us I  cannot recal l .   

That would have put the evidence of  Dr Zabow in context .   One 

mustn’ t  forget  that  the accused, and that ’s what we heard, 

maintained throughout that  he did not commit  the murder, 

that ’s one th ing that  he could remember,  the rest  he cannot 10 

remember,  but  that  he could remember.  

 My submission,  M'Lady, Learned Assessor,  is that  the 

evidence of  Professor Zabow and Mr Landman, d id not  take 

the matter any further whatsoever.   So we st i l l  s i t  wi th the 

vehic le of  the accused, we don’t  know his whereabouts,  we 15 

have no evidence to that  ef fect  and we know f rom Dr Tam’s 

evidence that he says wel l  he is not in a posi t ion, because of  

the poor qual i ty of  the video footage, to come to a scient if ic 

conclusion.   The best  he could do is to say wel l  I  cannot ru le 

out  the accused, but  I  a lso cannot include him.  I  make the 20 

point  in my heads of  argument that  in the end, experts are 

there to assist  the Court ,  but  in the end i t ’s for the Court  to 

determine, and if  one looks  at  the videos that  Tam was 

referr ing to,  that he based his report  on,  that ’s the video 

footage, as wel l  as the footage at  the court ,  ja ,  i t ’s  EXHIBIT W, 25 
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Disk 1 and Disk 2.  Are we al l  af ra id to say that  you cannot see 

the simi lar i ty,  that the person gett i ng out  of  that  car and the 

person that  is walking here in Town, and we’ve al l  seen the 

accused here for 18 months,  can anyone today say they cannot 

see the simi lar i ty?  I  make that  point ,  and I ’m not making i t  5 

because i t ’s  expected of  me as the representat ive of  the State, 

I ’m making i t  because source te l ls me caut ion must never 

d isplaces (s ic) common sense.  

 In the absence of  any -  wel l  not  even any credib le 

evidence, in the absence of  any evidence whatsoever,  my 10 

submission,  M'Lady, is that  i t ’s  a reasonab le,  and the only 

reasonable inference to draw that  the dr iver of  that  vehic le at 

that  part icular point  in t ime, is the owner of  the vehic le,  which 

is Mr Mthethwa.  And one can look at  the video, i t ’s not l ike 

there’s a midget walking across the street ,  i t ’ s  so,  so simi lar, 15 

and I  can understand why Dr Tam says we l l  you cannot make a 

scient if ic  -  come to a scient if ic  conclusion.   Even he said that 

there are simi lar i t ies.    

 Under the circumstances, M'Lady, Learned Assessor,  i t ’s  

my submission that  the State has proved beyond a reasonable 20 

doubt that the accused is the person that has murdered the 

deceased, that  he is responsib le for her murder.   I ’ve made the 

point  in my heads of  argument and I  th ink that  i f  the Court 

should come to the same conclusion ,  that  I  th ink the intent ion 

that  was proven, i f  one looks at  the manner,  I ’ve referred the 25 
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Court  to a case in th is regard,  ja,  the Dlodlo case on page 5, 

paragraph 11 of  my heads of  argument,  where I  made the point 

that  i f  one looks at  the video footage, the manne r in which the 

deceased was at tacked, the cont inuous at tack,  turn around, 

come back again, that one can only infer f rom that , that  the 5 

accused had intent ion in the form of  dolus directus ,  and I  wi l l ,  

therefore,  request the Court  to convict  the accused as 

charged.  As the Court  p leases.  

COURT:  Mr Booth,  thank you.  

MR BOOTH:  Thank you, M'Lady, may I  proceed?  10 

COURT:  Yes. 

MR BOOTH ADDRESSES COURT :   Thank you.  As I  have 

stated in my heads, obviously the defence’s heads submit ted 

during the Sect ion 174 discha rge must a lso be looked at ,  and 

i f  there hasn’t  been a repeat of  aspects there,  then obviously i t  15 

must a l l  be read in conjunct ion.   M'Lady, the prosecutor has 

indicated that with regard the interlocutory aspect,  the t r ia l -

with in-a-t r ia l ,  you made your f ind ing then, and subsequent to 

that ,  evidence was presented by Basson and Smith,  amongst 

others,  which I  bel ieve should move th is Court  to,  in fact,  20 

revis i t ing that part icular decis ion.   My col league has said,  wel l  

the defence hasn’t  cal led an expert  dur ing i ts case deal ing 

with the re l iabi l i ty,  the authent ic i ty of  the footage.  However,  

what is important  is that  at  the t ime you made your ru l ing to  

a l low that  exhib i t  to be part  of  the proceedings,  the Court  was  25 
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not aware of  evidence which came out later,  spec if ical ly the 

evidence of  Basson, and I wi l l  deal with that  short ly.  

 The prosecut ion has,  with deal ing with the issue of  

EXHIBIT 2,  referred the Court  to the Mdlongwa decis ion and 

we have also made reference to that.   But with respect, I  would 5 

submit  that  that  d if fers somewhat to the present case.  I f  one 

looks at  paragraphs 6 and 7,  we actual ly have in that  decis ion 

ident if icat ion f rom certa in witnesses.  So have an actual 

eyewitness as i t  were,  ident ifying an al leged perpetrator.   So 

that is somewhat d if ferent  to th is part icular case of  10 

Mr Mthethwa, there is absolute ly no ident if icat ion whatsoever.   

And my col league, e i ther by way of  the,  I  would submit,  video 

footage, but  certain ly there was no eyewitness ident i f icat ion.  

We know Morgan Ndaba was essentia l ly the only eyewitness,  

he could not  make any ident if icat ion.  So that case is 15 

somewhat d if ferent  to the present case.  

 I f  one then looks at  what th is part icular case is about, 

and that  is c ircumstant ia l  evidence, and whether in the 

part icular,  and looking at  the part icular facts of  th is case, th is  

Court  can, as the only reasonable inference, excluding al l  20 

other reasonable inferences, come to the determinat ion that  i t  

was, in fact ,  the accused, one, who exi ted the vehic le and 

returned to the vehic le,  and two, that  he was the person who 

was assault ing the deceased.  Now I  don’t  need to remind the 

Court  on the aspects of  the onus of  proof ,  that  has been dealt 25 
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with in our heads of  argument.  The issue with regard to the 

r ight  of  s i lence is a lso dealt  wi th in o ur heads of  argument.  

And every case has to be determined on i ts own part icular,  

unique circumstances.  

 I f  I  may just  for a moment return to the SCA decis ion, 5 

Mdlongwa decis ion,  in that  decis ion the court  referred to the 

case of  Ramgobin and I ’ve already dealt  wi th the dif ferences 

between Mr Mthethwa’s matter and that  part icular case, but  i t  

is  qui te c lear that  the court ,  when i t  refers to S v Ramgobin in 

paragraph 23, repeats what we’ve already submit ted during 10 

th is case, and obviously we’ve argued at the  t ime of  the 

admissib i l i ty of  the video recording,  and obviously a l l  of  those 

arguments are apposite again at  this t ime and again at  the 

Sect ion 174, where i t  is  held that :  

“The video tape recordings to be admissib le in evidence, 15 

must be proved that the exhib its are the or iginal 

recordings and that  there exists no reasonable possib i l i ty 

of  some interference with the recordings. ”  

So that  case is,  i t  would seem, Ramgobin is,  in fact ,  referred 

to with approval.   And one must then see the f indings based in 20 

that  decis ion,  with re levance with those unique circumstances 

that  you had eyewi tness ident if icat ion.    

 Now my col league has argued that  one mustn’ t  look at 

th is matter p iecemeal,  one must take an hol ist ic approach, one 

mustn’ t  regard the onus as an impossib l e hurdle to overcome.  25 
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That is indeed so.  However,  what we are deal ing wi th here, 

has created, I  would respectfu l ly submit ,  so much doubt with 

regard to so many aspects of  th is matter.   Just  to refer again 

to the video recording,  the CCTV video evidence.  What has 

come out subsequent to the Court  a l lowing that  evidence, is 5 

that  af ter the exhib i t  was bagged and tagged, there has been 

added f i les,  which cannot be expla ined by Basson.  And that 

was quite c lear when he came back to test i fy dur ing the main 

t r ia l .   So during the t r ia l -with in-a-t r ia l ,  we had the issue with 

regard to the securi ty guards suddenly arr iving in the middle of  10 

the screen, missing f i les,  but  later now we have addit ional 

f i les.   And over and above those, missing an addit ional f i les 

(s ic),  none of  which can be expla ined, not  even by Zimmerman 

and not even by Basson.  

 We have that those addit ional f i les arr ived, as i t  were,  at 15 

a t ime when the exhib i t  was supposedly safely in custody, 

bagged and tagged.  And Mr Basson cannot expla in how that 

happened.  So if  one then looks at  the issue that  is ra ised  in 

Ramgobin and is referred to by the SCA decis ion,  that  there 

exists no reasonable possib i l i ty of  some interference with the 20 

recordings.   How does one expla in th is?  No explanat ion, 

reasonable or otherwise,  has been presented insofar as any 

State witness is concerned.  But more important ly,  we have 

Basson who comes and test i f ies as to when he arr ives on the 

scene and the t ime lapse f rom him going f rom his of f ice to go25 
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and do his downloading and wha t happens at  Tol lgate and 

Stockyard.    

 On page 11 of  my heads I  deal with th is in paragraph 35:  

“By his  own admission Basson test i f ied that  he did not 

have enough t ime to have downloaded the or iginal 5 

footage.  He further conceded that  he would not  have ha d 

t ime to view the or iginal  footage on the DVR nor d id he 

watch and compare the footage on the DVR with that  on 

the USB af ter downloading the footage f rom the DVR.”  

Then I  refer to the apposite pages at  the bottom of  my 10 

argument:    

“No Mr Basson sorry,  the  quest ion is s imple you said you 

didn’ t  as I  understand your evidence you didn’ t  view the 

fu l l  two hours.  ---  That ’s correct .   

So how much of  the  -  that  is now of  stockyard,  how 15 

much of  that  footage did you view?  ---   Not the whole 

two hours.   I  am submi tt ing that  because of  what I  have 

now dealt  wi th th is evidence is ser iously compromised.  

COURT:  I  th ink the witness conceded that . ”  

This is now on page 695 l ine of  the record.  20 

“COURT:   I f  the t ime is correct  there,  then one can draw 

the conclusion or the inference can be made that  you did 

not  download i t ,  you didn’ t  view i t ,  you did not  have 

suf f ic ient t ime wise and consequent ly.   I  don’t  know.”  

That ’s on page 12.  So al l  having been said about Basson 25 
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coming and viewing the footage and having enough t ime  and 

being able to compare what was on the footage, that  is the 

footage when he arr ived at  the scene to what was on the 

footage later,  my col league says wel l  look i t  is  a s imple 

picture.   But on the crux,  and th is was af ter the t r ia l -with in-a-5 

t ra i l ,  the crux of  i t  he didn’ t  have suf f ic ient  t ime to do al l  of  i t  

and th is is h ighl ighted on page 11 and 12.  

 Then paragraph 36 where we make the submission that 

Basson’s memory is unrel iable.   He cannot remember the 

t ransport  arrangements on the day, he cannot reme mber when 10 

he lef t  h is of f ice,  how long he took to get  the si te.   He insisted 

that he downloaded f i rst  at  Tol lgate and then at  Stockyard.   

The electronic evidence proves otherwise.   He cannot 

remember i f  he used one USB st ick for both Stockyard and 

Tol lgate or whether he used two separate USB st icks.   These 15 

are important  because we do not have the or iginal  footage.  

So to go back and try and resolve al l  of  these problems 

that  I  would submit  emanated f rom Basson and the footage 

that  has been admit ted by the Court  as an inter locutory 

arrangement as i t  were,  we don’t  want,  you cannot go back to 20 

the or iginal  footage to go and determine what are these 

problems, why do they ar ise and how is i t  that  we have these 

strange phenomena in the footage.  There may be very wel l  be 

explanat ions for that  but  nobody can give those explanat ions 

and i t  is  incumbent on the State to do so.  25 
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 So under paragraph 37, tampering can be def ined as 

something that  was there and has been removed, something 

that  was not there and has been add ed.  The contents or part  

of  a l l  the evidence has been changed and I refer in paragraph 

37 to the var ious l ines and pages where that  is dealt  wi th.  5 

 So i t  is  not  just  a s imple wel l  the or iginal  footage is  

missing,  we now have an al leged true copy of  that i n the 

master copy,  that is now suff ic ient.  That is not ,  i t  is  not  as 

easy as that .   Then we have the compromise with regard to the 

chain of  evidence, I  dealt  wi th that  in my heads, I  referred the 10 

Court  to a part icular art ic le and in fact  I  have referred t o 

another art ic le or two part icular art ic les where the Court  has to 

be very caut ious with regard to the chain of  evidence.  

 Where i t  happens that  for more than a year that  Smith 

has th is, the master copy in h is of f ice before i t  is  handed into 15 

the SAP13, we ’ve got the evidence of  Wouter de Swardt ,  he 

deals and his evidence is important ,  De Swardt ’s evidence is 

important  because i t  does deal with procedural  aspects that 

cannot just  be ignored.  So, and part icular how, who got into 

that  exhib i t?  Who took i t  out  of  the bag?  Who was 20 

responsib le for the added f i les?  Nobody can answer that  and 

certa in ly least  of  al l  Basson.  

 I  a lso deal in my heads with Maureen de Wet and that 

her memory is I  would respectfu l ly submit  unrel iable because 

the State is saying wel l  they viewed the or iginal  that she and 25 
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Basson, but  we know Basson couldn’ t  have viewed i t ,  he has 

already conceded, she viewed i t  but her memory is so 

unrel iable.   So what stock can be taken f rom that  evidence that 

beyond a reasonable doubt i t  has been esta bl ished that  them 

viewing the evidence in respect of the video recording and 5 

coming to court  and saying wel l  that  is the same as what I  saw 

when I  came to the scene as what I  am seeing in court ,  there 

has to be doubt whether that  is in fact  correct  for the  reasons I 

have already mentioned.  

 So I am submit t ing with regard to the video evidence that 10 

you have admit ted that  you, my col league says that  you’ve 

admitted i t  seemingly twice,  I  beg to d i f fer,  you admit ted af ter 

the t r ia l -with in-a-t ra i l .  So I  a  not  sure where that  argument 

ar ises.   You’ve admit ted i t  as an inter locutory and you have to 

revis i t  that  at  the end of  the whole case, now we are end of  the 15 

whole case and I  am submitt ing for the reasons that  I  have no 

ment ioned and the other reasons in the hea ds that  you in fact,  

that you in fact re - look at  the si tuat ion, that there has been 

new evidence, that  that  evidence has come out dur ing the 

cross-examinat ion of  the State witnesses and that  you then 20 

make the ru l ing that  that  exhib i t  be disal lowed and not be 

taken into considerat ion in your determinat ion.  

 I f  I  may then move over to the medical  evidence and the 

cause of  death.   M'Lady I  am not going to repeat the law, i t  is  

a l l  set  out  in the heads and the issue of  ident if icat ion I  wi l l  25 
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come back to but I  am not going to, the law is there and i t  is 

very c lear what i t  is .  

COURT:   Yes.  

MR BOOTH:   As far as the cause of  death,  now I  may have 

been so that  Dr L iebenberg comes back af ter viewing the 5 

footage and seems to indicate wel l  in i t ia l ly I  conceded that  th e 

deathblow could have been of f  screen and that  cannot be ru led 

out as the cause of  death.  Then she re - looks at  the video 

footage and then she says wel l  there was a movement.  

Because there is a movement the person had to a lready be, 10 

sorry the person was s t i l l  a l ive.   Now that has to aspects to i t .   

Because the death blow i f  i t  cannot be ru led out that  i t  was 

caused of f  screen, that  is what is crucia l  the blow that  caused 

the death however i t  was, whether i t  was a punch or whether i t  

was a kick or whether i t  was a knock or whatever,  that  is what 15 

is crucia l .  

 The fact  that  somebody moves af ter the death blow is 

administered that  does not mean that  one must now ignore that 

the death blow may have been caused of f  screen and there  

may have been a movement but  that  death blow equals the 20 

death,  i t  is  the cause of  the death,  nothing else.   She is then 

quest ioned and we had a lot  of  t ime spent on the var ious 

art ic les,  the var ious journals with regard to commotio cordis.  

 In i t ia l ly she in her f i rst  report  comes to on e conclusion.  

In her supplementary report  some months later af ter concerns 25 
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as I  understand it  wi th L iebenberg.   She then reviews the 

si tuat ion and says the cause of  death is the result  of  commotio 

cordis.   Now in the l i terature and th is is referred to 

. . . ( intervent ion) 

COURT:   Can you hold on Mr Booth?  I  just  lost  you there for 5 

a moment, was there a review of  the f i rst  report  is that  the 

correct  term to use? 

MR BOOTH:   Well  she went back,  she seemed to have some 

doubts as to her f i rst  f inding.   She then  goes and I  use the 

word review, she goes and reconsiders her posi t ion with vis -à-10 

vis the cause of  death.  Then we have the second report  and 

her determinat ion that  the death was caused by the 

phenomena described as commotio cordis.  

 Now one must a lso remember and I  deal with th is on 

page 23 where she says,  that  is paragraph 75, the person is 15 

mot ionless.   Wel l  on the footage i t  would seem that  the person 

is in fact  l i fe less,  as i f  just  a sack of  potatoes or a bag, a rag 

dol l  and mot ionless,  that in fact  the person was indeed dead.  

I t  is  probable.   So that  is her evidence.  One can’t  just ignore 

that .  She is saying the death blow could have been caused of f  20 

screen.  The person is mot ionless l ike a rag dol l ,  that  the 

person was already indeed dead.  Then the i ssue of  the 

movement of  the sl ightest ,  s l ightest degree and then we deal 

with i t  at  the bottom of  page 23.   

 Could thereby,  on page 144 l ine 2 of  the record, could 25 
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thereby some voluntary movement af ter the col lapse?  

According to what I  have read in the l i terature i t  is  50/50, 50 

drop immediately,  50 can have a few seconds of  l ight -

headedness before they col lapse.  So in other words you have 

a blow or a l ight ,  wel l  we know i t  is  a l ight  b low, i t  can be 5 

caused by a very l ight  b low or knock,  I  th ink that  is what I  

conveyed and what I  have read.  One of  the researchers and 

world experts on the condit ion says i t  appears to be a 50/50, 

half  col lapse immediately,  the other half  have a few seconds.  

I t  doesn’t  st ipulate exact ly how much, page 24.  10 

 A few seconds be tween, a few seconds, the blow and the 

col lapse and the col lapse.  Correct .   So now she explains why 

there,  i f  there was indeed any movement why one could expect 

the sl ightest  of  movement when the death blow has been 

caused which results in commotio cordis .   We know i t  can be a 15 

sl ight  knock to the chest for example br inging on an electr ic 

shock which leads to cardiac arrest .  

 So i t  is  I  am submit t ing on the footage, looking at  the 

footage if  i t  is indeed ru led to be part  of  the evidence and 

looking at  her,  Dr L iebenberg’s test imony there has to be 20 

doubt at the very least  whether the person who, the deceased 

was st i l l  a l ive and don’t forget  M'Lady that  before the f irst  k ick 

on the video the person col lapses.  So you have a movement, 

col lapse and then the kick .   So even saying wel l  there may 

have been a movement,  death blow of f  screen, a movement 25 



MR BOOTH 
S S 0 3 / 2 0 1 4  

2264 ADDRESS 

 

14.12.2016/10:31-12:49/AVE    / . . .  

can be expla ined in terms of  the phenomena of  commotio 

cordis that  do you have th is movement but  that  is before the 

f i rst  k ick.   So that  person, the deceased we are su bmit t ing was 

already dead before the f i rst  k ick.    

 Now I  want to take you to Mr Atkinson’s test imony which 5 

is the bundle contain ing documents and discs.   That is under, 

that  is EXHIBIT 4.  bundle containing documents and discs.  

There we have the karate video. Now that  indicates even a 

much longer period f rom the knock to the actual  col lapse.  IN 

other words the knock that  causes the death during that  f ight  10 

and then the col lapse.  So you don’t  have an instantaneous 

immediate col lapse.  There was l i terature which said, referr ing 

to American cases where a basebal l  p layer was knocked on 

the chest and he ran f rom where he was where he had hi t  the 

basebal l  to f i rst base which is i f  one watches American 15 

basebal l  or any basebal l  is  some distance and then at  f i rst 

base that  person col lapses.  

 So quite c lear ly the movement does not indicate that or 

assist  the State in any way to determine that  th is,  the kicking 

caused the death.  And if  the person was already dead and I 20 

refer the Court  to R v Davies and what is said on page 24 of  

my heads as wel l  as,  and the Ndlovu decis ion,  the at tempted 

murder of  a corpse and S v W  at tempted rape of  a corpse, 

Davies case dealt  wi th the foetus and then Jonathan Burchel l ,  

South Af r ican Criminal Law and Procedure where he refers to 25 
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a l l  of  th is,  and if  as i t  said in Ndlovu  “Dat daar twyfel  bestaan 

of  d ie oorledene toe reeds dood was of  n ie.”  

 So at  most then looking at  whoever was doing the kick ing 

on the screen and I  would concede obviously that  the kicking 

there was more than just a common assault  or an assault  wi th 5 

intent,  that  at  most would be an at tempt at  murder because the 

deceased was already dead.  

 But may I  add to that  with L iebenberg’s test imony with  

regard to,  we also make the point  with reference to the l iver 

in jury that  she has in fact  conceded and that  is in our heads 10 

that  the l iver,  the in jury to the l iver was in fact  not  the cause of  

death and played no ro le in that  regard.   So in f inal i ty deal ing 

with her evidence and the video footage and the concessions 

she’s made i t  is  our respectfu l  submission M'Lady that at  most 

whoever was doing the kicking or the stomping can be 15 

convicted of  at tempted murder,  no more.  

 The issue of  identi f icat ion.   Now i f  one has an instance 

where let ’s say somebody goes and actual ly does an 

ident if icat ion,  i t  is  an eye witness and says look he ident if ies 

so and so as the perpetrator,  that  person’s evidence must be 20 

determined in terms of  the cr i ter ia as part icular ly set  out  in the 

Mthethwa decis ion,  no reference to the present Mthethwa, as 

to be re l iable and trustworthy in every mater ia l  respect.   But 

we don’t  have that here.  We don’t  even have that .  We do not 

have an eye witness.   The only potent ia l  one was Morgan and 25 
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he clear ly cannot ident ify,  wel l  he can’t  ident ify the car and he 

can’t  ident ify any of  the people that  were there at  the 

part icular t ime.  

 So i t  is  not  a quest ion of  being re l iable and trustworthy,  

i t  is  a quest ion that  there is absolute ly not  ident ifying 5 

evidence, not  at  a l l .   My col league says wel l  look at  the 

accused, look at,  you’ve seen him for 18 months,  you can draw 

your conclusion f rom looking at  the video.  The video is poor, 

poor qual i ty evidence in the sense of  the qual i ty of  the video, 

what you see on the screen is of  a very poor nature.   That is 10 

conceded by the State’s own witness Zimmerman.  I t  is  

conceded by the State’s other witness Dr Tam.  

 Dr Tam cannot take i t  any further than that  th is is a man 

of  colour,  Indian,  coloured, b lack,  and the number and he said 

that  could be amongst mi l l ions of  people.   So where he says I  15 

can’t  exclude but I  can’t  include, you can’t  wi th respect use 

that  to say that  is now some form of  corroborat ion that  the 

person on the video footage is in actual  fact  the accused, 

some l i t t le corroborat ion.  In other words there is nothing 

there,  there is  no eye witness but let ’s use that  l i t t le  b i t  by 20 

saying he cannot be excluded.  How many mi l l ions of  people f i t  

the picture of  the person in the video and that  is what Tam 

says.  

 So and he says again the video footage is so poor,  that 

is why he can’t  make any determinat ion.   I  am submitt ing my 25 
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col league is incorrect  to say wel l  you must look at  the video 

and draw your own inferences, wel l  at  most you can say th is is 

a person of  colour,  short  hair  by the way, I  forgot  that is a lso 

what he said,  short  hair ,  I ndian, coloured or b lack.   And we 

know that Morgan Ndaba indicated th is was seemingly a 5 

person of  Nigerian or igin,  let ’s add that  a lso to the confusion.  

 So there is no evidence of  any ident if icat ion insofar as 

Mr Mthethwa is concerned.  We’ve made the point  that  there is 

not  cont inuous evidence of  the person gett ing out  of  the car 

and where he goes.  We’ve got Mr Atkinson and he has given 10 

his evidence, I  don’t  need to repeat that , i t  is  f resh in your 

memory,  we have the record.   He, the person walks across  and 

out of  screen.  23,  24 seconds later we see a person running 

onto screen sort of  pul l ing up and then coming back and 

start ing kicking.  15 

 That person disappears again of f  screen.  Then we’ve got 

a person coming on screen walking to the car and the car 

dr ives to the car dr ives away.  Why i f  i t  is  the dr iver as the 

kicker f rom the last  k ick doesn’t  he cross the road f rom where 

the body is lying on screen direct ly to the vehic le?  At  no stage 20 

does he make any movement towards the vehic le at  a l l .   I f  i t  is  

indeed the dr iver of  the vehic le,  why doesn’t  he,  th is is a 

quest ion I ’ve also,  what would one have expected? Why go 

back up the road? And the whole issue of  the video footage 

M'Lady has to be stressed th is is only,  th is is only a very 25 
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minute view of  what was happening.  I t  was a top corner,  lef t -

hand corner of  the footage, not  the whole.   My col league says 

wel l  one would have, i f  there was another person one would 

have expected that  person let ’s say to a lso be, in other words 

that  you would be seeing two ma le, wel l  more than two male 5 

people on the screen and whatever.   But i t  doesn’t  show, we 

don’t  have a complete and ut ter p icture of  what was 

happening.  Up the road towards the mountain we’ve got a lot 

of  houses.  A man three minutes before walks down the r oad, 

who knows to where?  Whether he came back up the road 10 

again two minutes later one doesn’t know.  In fact he walks 

down the road towards the Main Road, i t  doesn’t  mean to say 

he actual ly ended up there and didn’ t  go in one of  the side 

roads and go, and  come back again.  

 So i t  is  very dangerous to say as my col league has 15 

indicated wel l  you would have expected there were more 

people,  you would have expected that  to be shown on the 

screen and that  is exact ly why Atkinson’s evidence is of  

importance.  Not only when he took you through step by step 

what is seen on the video, one has to have seen th is video 20 

hundreds of  t imes, somet imes when you look at  a video you 

th ink something,  you draw a conclusion.   You look at  i t  again 

and again and again and then you th ink wel l  that  conclusion 

was wrong because i t  is  a quick instance and i t  is  of  such 

poor,  poor qual i ty.  25 
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 So that is important .   You’ve got to preface if  th is video 

is a l lowed, preface al l  of  i t  by what was happening sl ight ly of f  

screen.  This is not  in the  middle of  the desert .   There are 

houses just  up the road, there are people just  the road.  So I 

would submit  because there is no cont inuous l ink between the 5 

person gett ing out and in the car and as i t  were the kicker and 

you don’t  have a hol ist ic p icture,  a hol ist ic p icture of  what has 

happened, therefore you can’t  draw as the only in ference 

excluding every o ther reasonable inference, that  the dr iver 

equals the kicker.  10 

 Insofar as the vehic le,  now i t  is  not  qui te correct  so say 

we agreed that  i t  was the vehic le of  the accused on the scene, 

I  had cross-examined Steynfaardt  and various other people in 

th is respect.    The point  of  the matter is Steynfaardt ’s 

evidence cannot be re l ied upon, i t  is in t r i te d irect 15 

contradict ion to Pretor ius and in any event he co uld never 

have seen the tyres,  the wheels or the r ims of  the vehic le on 

the video footage, that  is an impossib le,  impossib le 

observat ion.  

 My col league said wel l  le t ’s even forget them, let ’s forget  20 

the evidence re lat ing to Steynfaardt  saying that  that is indeed 

the accused’s vehic le because in fact  he cannot say that 

re lying on the t racker.  But one mustn’ t  forget  as the point  we 

made in our heads on 174 that there are discrepancies 

between the t ime, Searle Street  vis -à-vis the t racker t ime and 25 
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the footage t ime, there are discrepancies and that  point  was 

made in our heads of  argument on 174.  So that  has not been 

expla ined.   

 The whole issue of  the synchronizat ion of  the cameras,  

nobody has come and to ld you wel l  you know one can expect 5 

that  there could be a t ime dif ference, one can’t  just speculate 

and guess these aspects.  So that  is an important  aspect to be 

considered as to whether in fact  one can and yes there was 

the memo made but the point  is the witnesses themselves also 

conceded that  there could be d if ferences and that is again 10 

something we’ve dealt  wi th in our 174 appl icat ion.  

 The vehicle,  there is no onus as we know on any the 

accused as to coming to have to come and expla in what h is 

vehic le was doing there and whether he is,  because he is the 

registered owner of  a part icular vehic le therefore he must 15 

expla in you know who else could have been dr iving vehic le,  we 

are not  deal ing with the road traf f ic here . . . ( intervent ion)  

COURT:   We are deal ing with a murder,  isn’ t  i t  a b i t  more 

ser ious,  should there not  be more reason to come and expla in 

so that the perpetrator could be apprehended or assist  with 20 

that  fact? 

MR BOOTH:   M'Lady we’ve got the evidence r ight  f rom the 

onset of  what Mr Mthethwa to ld the pol ice that he cannot 

remember and that is the reason we presented the evidence of  

Professor Zabow . . . ( intervent ion) 25 
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COURT:   He could have to ld the pol ice many th ings but he 

chose not to take the Court  in h is conf idence to come and te l l  

the Court  what h is vehic le was doing there.  

MR BOOTH:   Well  M'Lady he says he can’t  remember 

. . . ( intervent ion)  5 

COURT:   Did you say,  d id I  hear you say correct ly now there 

is no onus on him, i t  is  not  necessary for h im to 

expla in. . . ( intervention)  

MR BOOTH:   Yes precisely.  

COURT:   Did you say that in the face of  a murder that  was 10 

perpetrator a l legedly with someone dr iving his vehic le because 

I  mean surely that  is the al legat ion here.  

MR BOOTH:   But the al legat ion M'Lady is in fact  i t  was the 

accused who commit ted the murder, not  that , not  that,  that is 

the charge murder,  that  he is the person who commit ted the 15 

murder so one mustn’ t  lose,  one mustn’ t  lose t rack  of  that 

aspect.  

COURT:   Okay now in the face of  that  a l legat ion,  that  ser ious 

al legat ion,  are you saying that  there is no onus on the accused 

to come and expla in to  the Court  who was dr iving th is vehic le?  20 

MR BOOTH:   Wel l M'Lady there is in fact no onus at a l l  on the 

accused . . . ( intervent ion)  

COURT:   He elected not to come and te l l  the Court  who drove 

the vehic le,  isn’ t  that  the posi t ion?  

MR BOOTH:   Yes he did so and he cal led part icular ly 25 
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Professor Zabow and Landman to test i fy.  

COURT:   Yes which he is ent i t led to do.  

MR BOOTH:   Correct ly,  he is qui te ent i t led to.   But can i t  be 

at  the end the only reasonable inference 1) that  the accused 

was the dr iver of  that  vehic le and 2) as the only reasonable 5 

inference excluding al l  other reasonable inferences that  he 

was the person perpetrat ing,  wel l  i t  is  the murder caused by 

commotio cordis or the attempted murder as I  have argued 

earl ier depicted on the screen if  that  the re is ser ious doubt as 

to whether the deceased was in fact  a l ive at  the t ime and we 10 

are submit t ing qui te c lear ly the deceased was dead.  That is 

what has to be looked at .   So the fact  that  he doesn’t  test i fy 

and if  the Court  f inds wel l  that  is h is vehic le,  can i t  be held as 

the only reasonable inference that  he commit ted the murder?  

 I f  th is was a road, I  mean the Road Traf f ic 15 

. . . ( intervent ion)  

COURT:   Just  hold on one moment,  why do you say i f  the 

Court  f inds i t  is  h is vehic le,  was the t racker evidence no t 

uncontested that i t  was in fact  Mr Mthethwa’s Porsche?  

MR BOOTH:   No the evidence was that  the Porsche, the 20 

vehic le,  that  the tracking,  the t racking records is indeed the 

accused’s vehic le.   That was not d isputed.  

COURT:   So what does that  mean Mr Boo th?  What does that 

admission mean that  the t racking records referred to of  a 

vehic le moving alongside Ravenscraig Road is indeed what?  25 
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MR BOOTH:   No the t racking records,  we never d isputed that 

the records of  the t racker as handed into court  refers to th e 

vehic le registered in the accused’s name.  

COURT:   I  see.  

MR BOOTH:   I  th ink that  is put t ing i t  in  i ts correct  context .  5 

COURT:   Just  hold on one moment.   The tracking records 

referred to the, the t racking records referred to as handed in in 

Court  referred to the vehic le registered . . . ( intervent ion)  

MR BOOTH:   In the name of  Mr Mthethwa.  

COURT:   But the vehic le captured in the footage is not  that  of  10 

Mr Mthethwa, is that  what is being said?  

MR BOOTH:   Well  we were saying,  we are submit t ing that  in 

fact  there has to be doubt at  the t ime of  the perpetrat ion of  

th is cr ime that  in fact  that  vehic le was at  the scene because of  

the contradict ion on the t ime between the video or CCTV 15 

footage if  and I  stress again i f  i t  is  a l lowed and the t racker 

t ime.  And tha t  is an aspect I  d id deal with in my heads of  

argument at 174. So that  is the point  I  wish to make. But the 

aspect st i l l  re lates to can i t  as the only reasonable inference 

1) be drawn that  the dr iver of  the person walking out f rom that 20 

vehic le was indeed as the only reasonable inference excluding 

al l  other reasonable inference 1) the accused and 2) that is 

obviously on the circumstant ia l  evidence whether as the only 

reasonable inference excluding al l  other reasonable 

inferences, the person responsib le,  wel l  for the death of  the 25 
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deceased was the accused Mr Mthethwa or the person 

responsib le i f  she died of f  screen, h it  by a person unknown in 

l ine with the commotio cordis concept or pr incip le,  that  the 

person doing the kicking and stomping was the accused,  

Because those, that  is the charge, murder or obviously i f  there 5 

is a competent verdict ,  assault ,  common assault,  assault  wi th 

intent or attempted murder.  

 The issue with regard to the accused not test i fying I  am 

respectfu l ly,  sorry can I just  go back to the R oad Traf f ic Act ,  I  

ment ioned that  M'Lady because in terms of  the Act i t  is 10 

presumed that  a person who is the registered owner of  a 

vehic le is the dr iver of  the vehic le.   Now that ’s not ,  that  has no 

appl icabi l i ty here whatsoever.   I f  that  was the case, wel l  the 

matter may have been viewed in a d i f ferent  l ight .   But the 

accused’s version that  he cannot remember was given on the 15 

day of  h is arrest  and he said there,  he said he wi l l  ta lk in 

court ,  that  is exhib i t ,  the warning statement,  that  he wi l l  ta lk in 

court  on every quest ion except do you dr ink,  are you 

aggressive?  He said no.  Do you dr ink?  I  am a socia l dr inker.  

And where were you at  02h00 to 04h00 on 14 Apri l  2013, he 20 

says he cannot remember.  

 And that  is why Zabow’s evidence is important  and that is  

why ( indist inct)  and Landman’s evidence I  bel ieve is important.  

My col league say wel l  i t  is  f i rst  of  a l l  wi th Zabow i t  is  hearsay 

evidence.  I  am submit t ing no expert can come to a conclusion 25 
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wi thout in fact  having hearsay evidence presented to h im f rom 

an accused or let ’s say his pat ient  because how else does he 

interview, how else does he determine the person is suf fer ing 

f rom something,  how else does he determine the person’s 

version whether there is consistency in the person’s version,  5 

how else does he determine anything?  But he uses the 

informat ion and he does so by obviously re lying on his 

expert ise and his experience and yes Professor Zabow did 

make certa in concessions but i f  where we deal with what is  

important  in h is test imony and that is on page, g ive me a 10 

minute,  we are submitt ing and that is paragraph 22 and 23, 

re lat ing to 1) why he fe l t  that ,  or on the aspect of  why the 

accused did not  test i fy and as to the aspect of  the fact  that  the 

accused could not recal l .   Landman my col league has argued 

is s imi lar fact  evidence but the point of  the matter is we’ve got 15 

the version by Professor Zabow, we’ve got Landman which to 

an extent  conf i rms that ,  that  a l though he only drove the 

accused’s Volvo,  a convert ib le,  expensive vehic le f rom the 

Grand on a number  of  occasions,  he was a witness to the 

Porsche being dr iven f rom Shimmy’s Beach Club as wel l  not 20 

only arr iving,  somebody else dr iving i t  but  a lso his col league 

dr iving i t  of f  where he had to fo l low.  So those I  would 

respectfu l ly submit  do corroborate what  Zabow is saying and 

Zabow’s evidence is that the accused does dr ink considerably, 

the whole issue of  socia l  dr inker he expla ined that,  i t  is  not 25 
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that  you are not  dr inking a lot  but  you are dr inking in a socia l 

scenario.   In other words you don’t s i t  at  ho me day and night 

a lone dr inking and that is how Zabow explains i t .  

 There is no evidence of ,  or in fact  the evidence of  

Morgan, let ’s get  back to the vehic le,  is he doesn’t  know who 5 

else was in the vehic le.   We have the fact  that  the vehic le 

dr ives around,  i t  goes for an hour,  more than an hour to the, 

where the accused’s residence is,  then later comes back again 

and then goes back again.   So if  one looks at  that I  would 

submit  that  i f  the accused is in fact  not  able to dr ive and 10 

somebody else was dr iving the vehic le and he cannot recal l ,  

that  is the whole crux,  he cannot recal l ,  so he can’t  help the 

pol ice by saying so and so drove my vehicle,  so and so helped 

me get in the vehic le,  get  out  of  the vehic le on the other end, 

he can’t  recal l  that .  So how can he assist  the pol ice but  he 15 

does say r ight  at  the beginning when he is quest ioned I cannot 

remember.   So i t  is  not  saying wel l  I  wi l l  ta lk in court ,  he gives 

a specif ic answer and that  is evidence with respect M'Lady, 

that  is part  of  the evidence.  I t  is  a statement by the accused 

to the invest igat ing of f icer which is an exhib i t  in  th is matter 20 

and which must be taken into considerat ion looking at  the 

evidence hol ist ical ly and the reason why we are cal l ing 

Landman and the reason why we are cal l ing Zabow I  would 

respectfu l ly submit  f i ts in with that and to answer the quest ion 

wel l  why can the accused not come and jump in the witness 25 
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stand and say look he gave the car to so and so or you know 

somebody is usually is h is dr iver,  but  he cannot remember.   So 

how can he come and say that?  And he has been consistent 

with that .   In the evidence of  Zabow he’s been consistent, 

consistent  throughout.   He could have said somebody else 5 

drove my car,  he could have said that .   He could have made up 

any kind of  nonsense story but  he stuck to a consistent  version 

and that  is borne out by Zabow.  Zabow M'Lady i f  one looks at 

h is credent ia ls we al l  know he is an eminent world top 

psychiatr ist  who has examined and spoken to the accused, h is 10 

expert ise and he comes to h is conclusion,  h is opin ion,  that is 

why that  evidence is of  importance.  

 The DNA, wel l  one must remember that  Van der 

Westhuizen indicated that  certa in factors would lead to the 

diminishing of  DNA.  But there is no evidence that  in fact  those 15 

factors were appl icable in th is case.  She states that  she can 

get r id of  DNA but i t  is  a process involving expert ise.   You 

don’t just  wipe i t  of f  and even if  you can’t  see i t  anymore i t  is 

st i l l  there.   So she goes out and gets r id of  DNA at var ious 

places because she knows how to do i t  and she is an expert  in 20 

that f ie ld but  there is no evidence that  the accused in any way 

at tempted to wash the car,  at tempted to get  r id of  DNA and the 

crucia l  aspect in that  regard is that  DNA was found in the car 

by Ntombela.   Ntombela does a very,  very thorough search of  

the vehic le and there is no DNA at  a l l  of  the deceased in the 25 
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vehic le.  

 There is a lso no DNA of  the accused on the deceased or 

more part icular ly the cloth ing of  the deceased.  Because if  

there is a stomping and hi t t ing one would have expected as 

Liebenberg also indicated with regard to the Lochard pr incip le, 5 

there would be a t ransfer.   So you then have a t ransfer f rom 

the person you are hi t t ing and kicking and assault ing.   Then 

you have a secondary t ransfer and that  is to another obj ect ,  

the vehic le.  

 So there is the keys of  the vehic le,  there is c l imbing into 10 

the vehic le,  there is the mat of  the vehic le,  there is the 

steering wheel of  the vehic le,  there is the gear st ick of  the 

vehic le,  there is the pedals of  the vehic le.   None, no D NA was 

found on that  and there is no, one can’t  say oh wel l  because 

the vehic le was only checked approximately 22 days later,  the 15 

accused we know was out of  the country,  that  is the evidence 

of  Smith that  i t  was only checked 21 days later therefore he 

had enough chance to do al l  k inds of  th ings but we can’t  

speculate,  there is no evidence of  that .   There is nobody who 

had come and say here that  there was an indicat ion the vehic le 20 

had been cleaned or there were any factors there to indicate 

there was a dimin ishing of  the qual i ty or  quant i ty of  DNA that 

one would have reasonably expected to be somewhere in the 

vehic le of  the deceased, on the shoes of  the perpetrator,  on 

the hands of  the perpetrator or wherever but  i t  was, there was 25 
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DNA but i t  not l inked to the  deceased at  a l l .  

 My col league started of f  h is submission by saying other 

than Petersen al l  the other witnesses were credib le.  Wel l  I  

thank him for at  least  conceding that Petersen’s evidence was 

of  such a nature that  I  don’t  th ink anybody can take stock of  5 

any word he ut tered in th is court  but  I  beg to d if fer with regard 

to the others.   I  have already touched on Steynfaardt  and I  am 

submitt ing that  h is evidence cannot be accepted, i t  c lashes 

with Pretor ius and there is no way he could have recognised 

the wheels, the t r ims, the size of  the wheels etc which he then 10 

uses his observat ion in that  regard to l ink the vehic le to the 

accused, 

 Then we’ve got a l l  the problems with regard to Warrant 

Off icer Smith and Mi les and how that  contradicts to Mr Ndaba 

and Mr Mia with regard to whether b lack Porsche was wri t ten 15 

on the piece of  paper.   These are aspects that  have to be of  

concern because one doesn’t  know, yes they may have ended 

up at  the accused vehicle but  the point is why is  crucia l 

evidence torn up?  Why is there no reference to th is p iece of  

paper and what i t  stated re lat ing in the invest igat ing diary?  20 

What happened there? There are these quest ion marks and 

I ’ve made the point  very st rongly in my Sect ion 174 argument, 

I  just  want to stress that .  And we’ve got the issues with 

Basson and one cannot re ly on his evidence beyond a 

reasonable doubt nor Maureen de Wet.  25 
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 Then Mr Burman says the CCTV equipment was in 

working order but  Ndaba test i f ied that  the monitor in the 

contro l  room at Tol lgate had not been worki ng for some t ime. 

This is on page 28 of  my heads.  The whole invest igat ing 

methods used by the pol ice,  the whole forensic procedural 5 

methods used by the State,  the invest igat ing methods used by 

the State vis -à-vis part icular Smith,  you know keeping the 

exhib i t  in  h is of f ice for a year,  changing or destroying the 

evidence, making no ment ion of  that .  Then th is issue of  Mrs 

Layman, he never even test i f ied about a l l  of  that.   Suddenly 10 

that  comes out in the invest igat ing diary that  she had actual ly 

be arrested and kept in custody.   There is no evidence again, 

so al l  of  those factors have to be looked at .   At  the end of  the 

day they can impact on the accused’s r ight  to a fa ir  t r ial .  

 And a lot  of  that  was dealt  wi th I  submit  by Mr de Swardt 15 

because he came and tes t i f ied about the procedures that  were 

fo l lowed.  

 So in conclusion we are indeed submit t ing as I  say on 

page 29 the State has fa i led to prove beyond a reasonable 

doubt that  the dr iver is the accused. The State too has fa i led 20 

to prove that  the dr iver and the  at tacker is one and the same 

person beyond a reasonable doubt,  that  the deceased was st i l l  

a l ive when the at tack seen on the video footage started and 

the State has conceded there was no t race of  the vict im’s DNA 

in the vehic le and in the accused’s home a nd on his c loth ing, 25 
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has conceded, the State has conceded there is no t race of  the 

accused DNA on the vict im and we are submit t ing that the 

State has fa i led to d ischarge i ts onus and that  the accused has 

no onus to prove his innocence even though he has not  

test i f ied and I respectfu l ly submit  you cannot draw f rom that , 5 

that because he hasn’t  test i f ied he had to have been the ki l ler,  

the person who caused the death blow or the person who was 

seen at tacking the vict im.  

 May I  just  have on moment,  I  just  want t o check on other 

aspects that  my col league may have touched on?  Yes thank 10 

you M'Lady just  on the aspect that  where my col league 

referred to the other f i les,  the added f i les,  that  as I  understand 

him that  he submit ted that  Basson could expla in that  but  in 

fact  Basson couldn’ t .   He was asked by me on a number of  

occasions can you expla in th is?  I t  should a l l  be secure,  i t  is in 15 

custody,  there shouldn’ t  be any interference with what is on 

the footage, i t  should be the same as when you put i t  in  on the 

video footage, the same as you put i t  in  and now suddenly 

these others pop up no explanat ion.   So he could not  have, 

wel l  he cannot expla in that  and as I have already said so.   My 20 

col league… and just  on the aspect of  Zimmerman, I  don’t  

bel ieve and if  there were these added, added f i les,  I  am not 

sure why that  was not then picked up by him, he merely said 

there were missing f i les when he referred to the guard 

suddenly arr iving in the middle of  the picture.   So if  there were 25 
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f i les added then when he got the evidence , the disc,  he surely 

should have picked that  up but he didn’ t .   That arose af ter the 

t r ia l  when Basson came and test i f ied.   So I  am quest ioning the 

whole issue of  relying on Zimmerman insofar as the whole 

issue of  authent ici ty is concerned.  There has to be some 5 

doubts now in that  regard.   One can’t  just  say wel l  we must 

accept that  he is now, h is evidence is suf f ic ient  to determine 

beyond a reasonable doubt that  we are deal ing with 

authent ic i ty.  But the point  is st i l l  in  Rambogen whether there 

has been some interference and M'Lady i t  doesn’t  necessari ly 10 

have to be that  somebody went on purpose to do something, 

what is the whole issue?  What does evidence have to be 

reta ined f rom A al l  the way to where i t  is  eventual ly tested by 

the forensic expert?  To avo id contaminat ion.   I t  doesn’t  

necessari ly have to be that  a deceit fu l  corrupt  pol ice of f icer 15 

goes and on purpose contaminates the evidence but i t  is  to 

avoid contaminat ion.   That is why you have to have a secure 

chain of  evidence, a chain of  custody and I  am respectfu l ly 

submitt ing that  is not  the case in th is part icular instance.  

 So I  am respectfu l ly submit t ing that  the State has not 20 

proved i ts case beyond a reasonable doubt, that  looking at  the 

case in i ts ent i rety that  1) you reconsider the issue with r egard 

to the admission of  the footage, i f  the footage is excluded, i f  

that  footage is excluded then, and you then are lef t  wi th the 

t racker,  then al l  one has is at  a part icular t ime that  vehic le is 25 
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in  some part  of  Ravenscraig Road but not  at  the t ime that any 

assault  took place.  In other words the event seen on the video 

footage, i f  that  is excluded, that  is no longer evidence, i t  is 

regarded as inadmissib le evidence, then you are lef t  wi th a 

vehic le at  a t ime in Ravenscraig road but no evidence as to 5 

what  took place when that  vehic le was in some part  of  

Ravenscraig Road because you cannot l ink the vehic le or the 

person, wel l  I  suppose one can’t  l ink the vehic le to the murder 

but ,  wel l  I  suppose in some instances one can if  people are 

dr iven to a murder scene but that is not  the issue here but that 10 

one cannot then l ink anything in regard to the vehic le or any 

person gett ing in or out  of  the vehic le with any event because 

the event is on the video footage because Ndaba didn’ t  see 

anything,  he heard people shout ing as i f  there was a f ight 

going on.  And why didn’ t  he hear a woman screaming?  15 

Another aspect that  one must take to supplement the argument 

that the deceased was already dead.  One would have 

expected if  she was st i l l  a l ive she would have been screami ng.  

But the point is then you don’t  have any evidence of  an assault 

taking place at  a l l  and I  am submit t ing that because of  the 20 

reasons I  have ment ioned earl ier you should exclude the 

evidence of  the video footage and then there is with respect 

even less of  a case against  the accused and even less of  a 

reason as my col league argues that the accused should have 

gone into the witness stand and test i f ied,  there would be 25 
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absolute ly,  absolute ly no reason for h im to have done so 

whatsoever.   And I  stress again h e cannot remember.   So i t  is  

not  as i f  he can go and te l l  a whole version of  somebody else 

using the car and somebody else dr iving or giving an al ib i ,  a l l  

of  which he could have done if  he wanted to mislead the Court .  5 

 I  would ask that  you acquit  the accus ed on the charge or 

murder,  thank you.  

COURT:   Reply? 

MR VAN DER VIJVER ADDRESSES THE COURT :   Yes may I  

just  start  wi th the last  comment by Mr Booth where he says he 10 

wants to stress that  the accused cannot remember,  we have no 

evidence to that  ef fect.   There is no evidence to that  ef fect 

that  he cannot remember,  that  is the f i rst  point .  

 The Mdlongwa case, I  am not,  I  know there was an eye 

witness,  I  am not using the Mdlongwa case to say because 15 

bank robbers were found gui l ty because of  CCTV footage i t  

must now happen in th is instance.  The point  of  Mdlongwa 

which is  important is the aspect as to the procedure that  was 

fo l lowed with the CCTV footage and the downloading and that 

the Court  was sat isf ied that  that  amounts to or iginal i ty and 20 

authent ic i ty,  that  is a l l .  That is the point  I  want to make about 

the procedure that were fo l lowed.  

 The addit ional f i les,  Mr Basson did expla in i t ,  he said 

those are the fo lders that he created for h is st i l l  photos.   He 

couldn’ t  expla in why dates were changed.  He says eve ry t ime 25 
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you download the date seems to change.  The Court  can go 

and read at  the Court ’s le isure the evidence of  Basson on that 

point .   He even said there was a folder that  was now al l  of  a 

sudden February 2015 but he did expla in the extra fo lders.   He 

says that  is what I  do because that is where I  make my st i l l  5 

photos.   So i t  is  not  correct  to say that he couldn’ t  expla in, 

there were no footage added.  

 Now let ’s just  deal with the probabi l i ty of  i f  one now 

accepts that , i f  I  understand Mr Booth he says we l l  at  best  the 

t racker records wi l l  show that the vehic le of  Mr Mthethwa was 10 

in Woodstock at  that  t ime at  one point ,  one cannot say i t  was 

at  that  part icular point  where the of fence was committed 

because of  the discrepancy with the t ime with the video 

footage.  I  come back to the probabi l i t ies.   I t  is  the early hours 

of  a Sunday morning.   Now we have two very expensive both 15 

dark coloured Porsches in the same vic in i ty.   One happens to 

be parked in Ravenscraig Road where a woman is murdered 

and Mr Mthethwa’s vehic le is there in c lose proximity 

according to is t racker records.   He wasn’t  in Ravenscraig 

Road but we concede that  because of  the t racker records he is 20 

in c lose proximity.  What are the probabi l i t ies of such a 

scenario?  I t  is  absurd to say the least  M 'Lady.  

 Professor Zabow, i t  is  based on hearsay that ,  that is the 

simple answer,  i t  is  based on hearsay his evidence.  I t  is  not 

correct  to say that  the accused he had nothing to come and 25 
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test i fy about.   We are not  b laming him that  he is not  test i fying,  

that  is h is r ight .   I  want to stress that  but  he cannot h ide 

behind the excuse that  I  cannot recal l .   I f  one looks at 

EXHIBIT KK, h is warning statement,  95 percent i f  not 99 

percent of  that  quest ioning revolved around his vehic le.   Does 5 

other people dr ive your vehic le?  I t  a l l  revolves around the 

vehic le.  So there is a lot  that  the accused could have said i f  he 

had elected to come and test i fy as to the whole arrangement 

around his vehic le i f  he is intoxicated etc.  That is apart  f rom 

the fact  that  I  would have expected the normal person to go 10 

and invest igate what happened to my vehicle i f  people say th is 

vehic le is l inked to a murder.  That is the normal th ing to do.  

You don’t  s i t  in  a court  case for 18 months at  very h igh costs 

and there is no ref lect ion on Mr Booth,  I  take i t  in  general .  

COURT:   What were you saying you don’t  s i t  in  court  for 18 15 

months and what? 

MR VAN DER VIJVER:   At a very h igh cost .  

COURT:   Yes? 

MR VAN DER VIJVER:   I t  is  no ref lect ion on Mr Booth 

. . . ( intervent ion)  20 

COURT:   What about that? 

MR VAN DER VIJVER:   His fees.  

COURT:   Oh I see yes.  

MR VAN DER VIJVER:   I  am just  ta lking in general .  

COURT:   Oh, I  thought you were referr ing to the si lence 25 
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. . . ( intervent ion)  

MR VAN DER VIJVER:   No, no I  am ta lk ing about 

. . . ( intervent ion)  

MR BOOTH:   I  won’t  lodge a formal object ion M'Lady ( laugh).  

MR VAN DER VIJVER:   Much is made of  the fact  that  DNA 5 

was not found . . . ( intervent ion)  

COURT:   I  th ink I  missed the point,  that  is why I  am saying 

you say people say a vehic le is l inked to murder henc e what?  

Was something expected of  the accused or what and then you 

said something about s i t t ing through a t r ia l  for 18 months,  I  am 10 

just  t rying to get  the picture what were you saying?  

MR VAN DER VIJVER:   I  am just  saying that  i f  one, I  would 

expect the normal person if  he is conf ronted that h is vehic le is 

l inked to a murder that  I  would have as I said earl ier in my 

main argument would have turned th is p lace upside down to 15 

f ind out  how th is happened and who is responsib le.   I t  is  not 

correct ,  I  th ink Mr Booth is wrong i f  he says that  the cloth ing 

of  the accused was also tested.   There is no such evidence, 

only h is vehic le,  only h is vehic le was tested for DNA, not  h is 

c loth ing. 20 

COURT:   Wel l  they couldn’ t  f ind the clothes,  they didn’ t  

actual ly conf iscate the actual  shoes or he had luggage and 

stuf f  but  nothing was examined, I  th ink i t  was an oversight  by 

the pol ice not  to examine cloth ing.  

MR VAN DER VIJVER:   That was exact ly the,  i t  is  in Mr 25 
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Booth’s,  that  is why I  was surpr ised in h is heads of  argument 

he says Van der Westhuizen cr i t ic ised the pol ice that  they did 

not  search or seize the cloth ing.  

COURT:   That ’s r ight .  

MR BOOTH:   Sorry I  don’t  want to interrupt  . . . ( intervent ion)  5 

COURT:   No you are welcome to assist ,  we just  need to c lear 

th is,  c lar ify th is point  here.  

MR BOOTH:   Yes I  had argued that in fact,  my argument now 

that  there was no DNA of  the accused on the cloth ing of  the 

deceased but in my heads I d id make reference to the search, 10 

the accused had consented to the search and they didn’ t ,  they  

went through the house, they didn’ t  take any cloth ing which 

they should have because that  could have even excluded the, 

excluding somebody is a lso an important  aspect with regard to 

DNA. 15 

MR VAN DER VIJVER:   Yes my last  point  on the DNA, i t  is  in 

fact  so that  only the DNA of  the accused was found in h is 

vehic le.   So the same argument that  Mr Booth is put t ing 

forward can we then assume that  nobody else was dr iving his 

vehic le because nobody else’s DNA was found in the vehic le 20 

except that  of  the accused?  Yes that  is my reply.  

COURT:   Right  thank you very much.  Wel l  i t  has been a 

marathon tr ia l ,  the Court  is going to need t ime to del iberate.  

We are going to rol l  over to next  year Mr Mthethwa, we wi l l  be 

moving over  to next  year.   Can we just  confer with re gard to a 25 
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date the end of  Feb or March what would sui t  the part ies?  

MR BOOTH:   That is f ine,  can we just  . . . ( intervent ion)  

COURT:   Yes perhaps you can confer here in court then we 

don’t  have to an adjournment.  

MR BOOTH:   No that  is f ine.  5 

MR VAN DER VIJVER:   Can the Court  just  give an indicat ion 

towards the end of  February?  

COURT:   The end of  Feb or ear ly March.  

MR BOOTH:   M'Lady sorry I  am going to ask because I  am 

sorry I  d idn’ t  br ing my diary with me, just  two minutes,  I  just 10 

want to cal l  my of f ice quickly.  

COURT:   Sure.  

MR BOOTH:   The day,  you are saying somewhere in March 

M'Lady? 

COURT:   Ja the end of  February,  look we are of f ic ia l ly 15 

start ing in Feb next  year . . . ( intervent ion)  

MR BOOTH:   That is correct  yes.  

COURT:   Then we have fu l l  benches and i t  is  busy in Feb, so 

i f  i t  goes to February i t  must be the end of  February otherwise 

beginning in March, just  check your d iary.   We wi l l  take a br ief  20 

adjournment,  we wi l l  await  further instruct ions.  

MR BOOTH:   Thank you.  

COURT ADJOURNS    (at 12:49) 

COURT RESUMES    (at 12:53) 

COURT:   Right  do we have a date?  25 
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MR BOOTH:   We do M'Lady, the Thursday the 9 t h  of  March but 

before we do that  I  wi l l  just  ask my col league, h is last  

comment may not have been accurate that  only the accused’s 

DNA was found in the vehic le.   We know as a fact that  the 

deceased’s DNA was not found in the vehic le at  a l l  but  there 5 

was DNA found but I  don’t  th ink that i t  was only the accused’s 

DNA, let  me put i t  that  way, there is no evidence to that  ef fect .   

So I  have just  asked him  to just  rect i fy that ,  thank you. But the 

9 t h  of  March .. . ( intervent ion)  

COURT:   That ’s a Thursday? 10 

MR BOOTH:   That’s a Thursday, i t  is  in order, thank you.  

COURT:   Mr van der Vi jver yes?  

MR VAN DER VIJVER:   As I  understand there was no other 

DNA found except I  th ink there was a hair  found and they 

couldn’ t  extract  DNA f rom the hair  but  I  mean the Court  can 15 

look at the . . . ( intervent ion)  

COURT:   Look my understanding is that  no other DNA, there 

was no evidence of  DNA belong ing to another person in the 

vehic le but  then again we don’t  know were they looking for 

other strange DNA?  Were they not focusing on the accused 20 

and the deceased? But the evidence is very c lear no DNA, the 

only DNA found in the vehic le was that  belong ing to the 

deceased, there was no evidence of  any should I  say unusual 

or unknown persons DNA that  was, where the qual i ty was 

suf f ic ient to be analysed or anything.  25 
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MR VAN DER VIJVER:   Ja they were tested, I  mean the 

( indist inct)  evidence swabbed with ( indist inct)  and that  was 

with Mr Mthethwa and then i t  says the DNA results f rom 

evidence swabbed C and evidence swabbed D.  

COURT:   Which area was i t  taken f rom the vehic le? I  know 5 

they took swabs and i t  was l inked to Mr Mthethwa, your 

statement is correct  that  no other DNA was found, i t  doe s not 

mean there was no other DNA but that  is what their 

examinat ion revealed and obviously they only took swabs at 

certa in sect ions of  the vehic le, isn’ t  i t?  10 

MR BOOTH:   Sorry I  know Mr van der Vi jver is looking,  the 

evidence is that  there was no DNA of  t he deceased found in 

the motor vehic le . . . ( intervent ion)  

COURT:   Yes that is correct .  

MR BOOTH:   The other evidence as I  understand i t  was that  15 

there was indeed DNA, I  th ink i t  was hair  and potent ia l 

. . . ( intervent ion)  

MR VAN DER VIJVER:   One hair .  

MR BOOTH:   One hair  and potent ia l or possib le b lood but not 

that  i t  was the accused’s DNA.  In other words DNA is found 20 

but not  that  i t  is  the accused’s DNA and as a fact  no DNA of  

the deceased was found.  

COURT:   Shal l  we leave i t  at  that  Mr van der Vi jver,  d o you 

have anything? 

MR VAN DER VIJVER:   The hair  was on the mat and al l  i t  25 
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says that  a possib le hair ,  no DNA could be . . . ( intervent ion)  

COURT:   Could be l inked to the deceased.  

MR VAN DER VIJVER:   No there is nothing of  the deceased in 

the vehic le.  

COURT:   Yes that is common cause.  5 

MR BOOTH:   I f  necessary M'Lady we can go back to that  but  I  

th ink . . . ( intervent ion)  

COURT:   No we don’t  need to,  no we don’t  want to get  back 

on that , we need to conclude now.  

MR BOOTH:   Yes wel l  I  am submit t ing that  there was DNA, 10 

there was DNA found amongst other that  there was a hair  or 

hairs and that  none of  the,  there was no evidence that  that 

belonged to the accused and def in i te ly no evidence that  there 

was any DNA of  the deceased.  Ntombela is the person who 

went to  upl i f t  the DNA and then there is a DNA report which is 15 

at tached to the proceedings.  

COURT:   The evidence is c lear,  the evidence is c lear that  the 

accused is not  l inked, there is no DNA evidence l inking the 

accused to the commission of  th is of fence.  Is t hat  not  what i t  

is  a l l  about? 20 

MR BOOTH:   That is,  yes there is absolute ly no DNA l inking 

him and that  could include DNA f rom the deceased in the car 

or on shoes or in the house or whatever and there is no DNA 

of  the accused on the deceased or her c loth ing . 

COURT:   Exact ly,  would you l ike to add something?  25 



MR BOOTH 
S S 0 3 / 2 0 1 4  

 ADDRESS 

 

14.12.2016/12:53-13:00/AVE    / . . .  

2293 

MR VAN DER VIJVER:   The point  I  was making is  that  there 

was no other DNA found . . . ( intervent ion)  

COURT:   Yes.  

MR VAN DER VIJVER:   Coming back to the point  whether 

somebody else was dr iv ing the car bu t  the fact  remains the two 5 

swabs that were tested was only the DNA of , matches the DNA 

of  the accused.  

MR BOOTH:   No I am sorry I  don’t  agree . . . ( intervent ion)  

COURT:   Yes.  I  th ink Mr Booth’s object ion is i t  does not 

mean if  the two swabs only l inked, I  th ink what Mr Booth is 10 

saying i t  does not mean the two swabs only l inks Mr Mthethwa 

that  there were no other DNA of  other person in the vehic le.  

MR VAN DER VIJVER:   No but Mr Booth seems to suggest 

that  other DNA were found and they couldn’ t  establ ish wh ose 

DNA i t  is ,  I  th ink that  is h is point ,  that  is h is point  and al l  I  am 15 

saying on that  point  is there was a hair  which is now st i l l  nor 

here nor there . . . ( intervent ion)  

COURT:   Do you say al leged hair  or as a hair?  

MR VAN DER VIJVER:   No, no there was a  hair  found but they 

couldn’ t  extract  DNA f rom i t .   No there was def in i te ly a  hair 20 

was found, that  is in the report,  i t  was on the mat.  

MR BOOTH:   But that  hair  is not  DNA l inked to the accused.  

MR VAN DER VIJVER:   Yes i t  is  not  DNA l inked to anybody.  

MR BOOTH:   Wel l  but  def in i te ly not  the accused.  

COURT:   Yes we are in agreement with that .   Let ’s ro l l  over to25 
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 the 9 t h  of  March Mr Mthethwa, the Court  wi l l  consider the 

matter,  you know th is matter has been running for a long t ime, 

we do have a court  recess now and the Court  wi l l  resume 

of f ic ia l ly next  year February.   So th is matter is postponed unt i l  

9 March 2017, your bai l  is  extended unt i l  then and you are 5 

warned to be back on 9 March 2017 9:30.   The Court  wi l l  then 

adjourn,  thank you.  

COURT ADJOURNS AT 13:00 UNTIL 9 MARCH 2017  


